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WHEREAS, The Internet is providing opportunities for new methods originate, transport, and terminate telecommunications, but is also providing new regulatory challenges to existing networks, and

WHEREAS, AT&T Corp has asked the Federal Communications Commission to declare a moratorium on any access charge assessment on Voice Over Internet Protocol (“VOIP”) services, to declare that providers of services carried over the Internet are entitled to subscribe to local services, and to leave this moratorium in effect pending adoption of federal rules that establish appropriate nondiscriminatory charges that can be prospectively applied to all similarly situated providers, and
WHEREAS, AT&T’s petition applies to “phone-to-phone” communications dialed to an Internet service providers or an Internet gateway, and also to phone-to-phone “1-plus” dialed calls to an interexchange carrier, and

WHEREAS, AT&T’s petition explicitly applies to interstate access charges, and also implicitly requests similar treatment of intrastate access charges, apparently on the legal ground that VOIP communications are an information service,
 and

WHEREAS, if AT&T’s petition were approved, some switched toll communications from an end user to an Internet service provider or gateway, originating and terminating on traditional telephone equipment in a single state, would not generate intrastate access charges, and

WHEREAS, if AT&T’s petition were approved, some switched toll communications from one end user to another, originating and terminating on traditional telephone equipment in a single state, dialed with a “1-plus ten digit” dialing pattern, and carried by an interexchange carrier such as AT&T, would not generate intrastate access charges, and

WHEREAS, if AT&T’s petition were approved, most or all communications could be carried on the public switched network without payment of interstate or intrastate access charges, because an interexchange carrier could effectively exempt from access charges any mature long distance telecommunication service (including traditional voice services originated and terminated on traditional telephone equipment) simply by handing the call off to an IP-based server and then translating it to IP and back again, even if the IP signal travels only for a few feet in that format,
 now therefore be it

RESOLVED, by the National Association of Regulatory Utility Commissioners, convened at their February, 2003 winter meeting in Washington, D.C., opposes AT&T’s petition for the reasons stated below, and be it further

* * * Information Services * * *

RESOLVED, In 1998 the FCC reached a tentative conclusion that phone-to-phone IP calls are telecommunications, even if the carrier converts such a call to IP format and back again,
 and that a user who receives only voice transmission without other enhancements is receiving a telecommunications service, not an information service;
 and approving AT&T’s petition would require the FCC to reverse that decision without new evidence,
 and be it further

RESOLVED, That while previous FCC decisions have exempted Internet service providers from access charges, longstanding federal policy requires telecommunications carriers that offer telecommunications services to pay access charges,
 and

RESOLVED, That telecommunications, including standard voice services, do not become information services merely because the carrier has used Internet protocols for some or all of the transmission of the service,
 nor because the service is routed over the Internet or is otherwise associated with the Internet,
 nor because the facilities over which they are provided also are utilized to provide information services;
 and Congress intended that carriers offering telecommunications services would continue to be subject to regulation regardless of the facilities used by that carrier,
 and be it further

* * * Effects on Rates * * *

RESOLVED, That granting AT&T’s petition would, unpredictably
 decrease the intrastate access revenues of local exchange carriers, and could force rate increases for other intrastate rates,
 including local exchange rate increases as large as $40 per line per month
 and would improperly shift a greater share of the costs of the public switched network onto captive end-use customers,
 and be it further

RESOLVED, If toll access services can be provided through local exchange tariffs, local usage and total usage may both increase; and if increased usage requires additional investment, state jurisdictions could be faced with carrier requests to increase intrastate rates to offset the additional costs,
 and be it further

* * * Other Effects on State Regulation * * *

RESOLVED, That if VOIP is categorized as an information service and if carriers make cosmetic changes to their networks to include IP technology, those carriers might potentially avoid all common carrier requirements, and this could constrain state commissions from requiring interconnection, resale, number portability, reciprocal compensation, reasonable rate practices, compliance with the rate averaging requirements of Section 254(g) of the Act, and carrier of last resort obligations,
 and be it further

RESOLVED, That increasing local rates to pay for VOIP toll access would distort intrastate rate designs since many states pay for local services on a flat fee basis, and those rates were never designed to recover the costs of originating and terminating high volume toll calls,
 and be it further

* * * Jurisdiction * * *

RESOLVED, That observing the clear jurisdiction of the states over intrastate communications, as recognized by both the Communications Act of 1934 and the Telecommunications Act of 1996, would assist a constructive solution of the issue of access charges for VOIP calls,
 that granting AT&T’s petition would unreasonably limit the ability of state commissions to regulate and assess charges for intrastate access services,
 and that preemption of state regulation is neither necessary nor justified,
 and be it further

RESOLVED, That if the FCC decides to refrain from assessing interstate access charges on interstate VOIP calls, there is no necessity to impose the same result on intrastate VOIP calls,
 and be it further

* * * Separations * * *

RESOLVED, Because separations factors have been frozen until July, 2006, approval of AT&T’s petition and preemption of intrastate access charges would violate the fundamental principle of comity that the regulator who wishes to control rate design should also take the costs and would produce a cost-revenue mismatch,
 and be it further
RESOLVED, That because of frozen separations factors, approval of AT&T’s petition could lead to significantly increased rates for any residual interstate toll traffic that is neither VOIP nor exempt from access charges,
 and be it further

RESOLVED, That if network usage were again to be measured following the expiration of the separations freeze in 2006, and AT&T’s petition were approved, local usage of the network could increase for VOIP calls, thereby further increasing intrastate revenue requirement and indirectly increasing local rates,
 and be it further

RESOLVED, that AT&T’s petition demonstrates that Calling Party Number identification provides a basis for jurisdictional identification of intrastate and interstate VOIP services; but even if that method is technically insufficient it is also possible for cost separation purposes to use a proxy method for separations purposes that is similar to the method currently used for special access services,
 and be it further

RESOLVED, That if AT&T’s petition is approved, it may be impossible to perform traditional usage-based jurisdictional separations after the freeze ends in 2006; and regardless of action on the AT&T petition, the separations issues raised by that petition highlight the need to develop, prior to the expiration of the freeze, a system of assigning jurisdiction that does not depend upon increasingly arcane or impractical systems of measuring usage,
 and be it further

* * * Universal Service * * *

RESOLVED, That granting AT&T’s petition would allow interexchange carriers to access local facilities at below-cost rates that were designed to protect consumers, and this would distort the purpose of the universal service programs that make such rates possible, without any clear explanation of a corresponding public benefit
 and be it further

RESOLVED, That categorizing VOIP as an information service could reduce the base for collecting federal and state universal service revenues, increasing the pressure on the fund at the same time that it is growing substantially,
 and be it further

* * * Other Effects * * *

RESOLVED, That if VOIP is exempted from access charges, access charges would no longer satisfy the principle of technological neutrality but would promote IP technology over other competing data formats,
 and be it further

RESOLVED, That granting AT&T’s petition would enhance opportunities for arbitrage in the network
 and could ultimately enable every long distance carrier to claim effective exemption from access charges,
 and be it further

RESOLVED, That granting AT&T’s petition would create significant uncertainty about what calls qualify for exemption, particularly if carriers can obtain an exemption by making minor cosmetic changes to their networks
 and be it further

RESOLVED, Where basic voice telephony service is provided via the Internet and originates and terminates on the public switched network of an incumbent local exchange carrier, the assessment of access charges does not constitute an imposition of charges on the Internet, but is instead an equitably apportioned charge for access to the local public switched network in providing basic telecommunications services
 and be it further

* * * Future Proceedings * * *

RESOLVED, If the Commission wishes to eliminate access charges, it should do so explicitly and on its merits
 and not by approving bypass efforts for a particular subset of carriers indirectly by allowing carriers to bypass payment of access charges;
 and to the extent that existing means of local carrier compensation such as access charges are inequitable, the Commission should expeditiously open a proceeding to develop a record and explore solutions,
 and be it further

RESOLVED, That NARUC would be willing to appoint members to a joint conference to systematically address issues raised by AT&T’s petition and by Voice Over the Internet and to explore with the FCC mutually satisfactory methods of dealing with the related jurisdictional rate and separations issues, including but not limited to reviewing, revising and simplifying the varied existing intercarrier compensation regimes, and be it further

RESOLVED, That NARUC’s General Counsel shall file a copy of this resolution as an ex parte presentation to the FCC.

�  The FCC’s notice explicitly asked only about interstate access charges.  (“AT&T asks that the Commission issue a declaratory ruling that providers of VoIP services carried over the Internet are entitled to subscribe to local services and are exempt from interstate access charges unless and until the Commission adopts regulations that prospectively provide otherwise.”)  DA 02-3184 at 2 (emphasis added).


�  New Hampshire Public Utilities Commission Comments at 5.


�  New Hampshire Public Utilities Commission Comments at 2-4; New York Public Service Commission Comments at 3; Regulatory Commission of Alaska Reply Comments at 3; California Public Utilities Commission Reply Comments at 5; Federal-State Joint Board on Universal Service, Report to Congress, 13 FCC Rcd. 11,501, paras. 53, 59, 88, 89, 91, released April 10, 1998 (Universal Service Report)


� New York Public Service Commission Comments at 4.


� New Hampshire Public Utilities Commission Comments at 2-4.


� California Public Utilities Commission Reply Comments at 7.


� New Hampshire Public Utilities Commission Comments at 4, 5; Regulatory Commission of Alaska Reply Comments at 2; California Public Utilities Commission Reply Comments at 4.


� New York Department of Public Service Comments at 3.


� California Public Utilities Commission Reply Comments at 7-9; see In re Independent Data Communications Manufacturers Ass’n, Inc., 10 FCC Rcd 13717 (1995)(Frame Relay Order).


� California Public Utilities Commission Reply Comments at 4, 7; see 47 U.S.C. § 153(46); 47 U.S.C. § 153(44).


� Regulatory Commission of Alaska Reply Comments at 9.


� State Members of Federal-State Joint Board on Separations, Reply Comments at 11.


� Regulatory Commission of Alaska Reply Comments at 5.


� California Public Utilities Commission Reply Comments at 11.


� State Members of Federal-State Joint Board on Separations, Reply Comments at 10.


�  Regulatory Commission of Alaska Reply Comments at 2-3.


� Regulatory Commission of Alaska Reply Comments at 6.


�  New Hampshire Public Utilities Commission Comments at 6.


� Regulatory Commission of Alaska Reply Comments at 1.


� Regulatory Commission of Alaska Reply Comments at 4.


� New York Department of Public Service Comments at 6.


� State Members of Federal-State Joint Board on Separations, Reply Comments at 9-12.


� Regulatory Commission of Alaska Reply Comments at 11-12.


� Regulatory Commission of Alaska Reply Comments at 11-12.


� California Public Utilities Commission Reply Comments at 10-11.


� State Members of Federal-State Joint Board on Separations, Reply Comments at 14.


� Regulatory Commission of Alaska Reply Comments at 6-7.


� Regulatory Commission of Alaska Reply Comments at 6.  AT&T has stated that it currently “pays universal service support payments on the revenues from all its non-enhanced VOIP calls that it carries over the Internet and that fall within the definition of phone-to-phone IP telephony and of telecommunications services.”  Petition at 32-33.


� Regulatory Commission of Alaska Reply Comments at 7-8.


� New York Department of Public Service Comments at 6.


� New Hampshire Public Utilities Commission Comments at 7.


� Regulatory Commission of Alaska Reply Comments at 9.


� California Public Utilities Commission Reply Comments at 3.


� Regulatory Commission of Alaska Reply Comments at 4.


� New Hampshire Public Utilities Commission Comments at 6.


� Regulatory Commission of Alaska Reply Comments at 1-2.





